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Pro te - ; t  i s  sustained where agency employed a 
use-evaluation formula for  governnent property t o  
be employed on a r en t - f r ee  b a s i s  which d i f f e r e d  
ma te r i a l ly  from the  f o m u l a  s t a t e d  i n  t he  request 
for  proposals ,  there5y causing p r o t e s t e r ' s  l o w  
o f f e r  t o  be d isp laced .  

NI I n d u s t r i e s ,  Inc .  (VI), p r o t e s t s  t he  award of a 
con t r ac t  t o  Engineering Research, Inc.  ( E R I )  , under request 
fo r  proposals (RFP) No. DAN.09-84-R-0459, i s s u e d  by the  
United S t a t e s  A r m y  Arnanent-, Munitions and Chemical Command, 
Rock I s l a n d ,  I l l i n o i s  ( A r m y ) ,  f o r  the  purchase of 1 6 , 2 4 6  g'' 
'4650 warheads. VI contends t'qat i t s  pr2posal p r i ce  was 
i n c o r r e c t l y  evaluated because the  Arny employed an e v a l u a -  
t i o n  f a c t o r  for use of government-owned production equipment 
based upon a 10-month period fo r  which VI was authorized t g  
use the  equipment, r a t h e r  than the  5-month period which NI's 
o f f e r  s t a t e 4  that V I  would a c t u a l l y  use the  g o v e r n n e n k - o d n e d  
equipnent. We sclstain the  p r o t e s t .  

The RFP,  a t  c lause  M-7, incllided eva lus t ion  p r o c e d u r e s  
€or use of government-owned production proper ty .  P a r t  (5 )  
of c lause  Y-7  s t a t e d  t h a t  " the  months t h a t  w i l l  be use3  for  
t he  purFose of t h i s  eva lua t ion  w i l l  be the  period conputed 
i n  mont3s s e t  fo r th  by the  o f f e r o r  (emphasis i n  o r i g i g a l ! . "  
V I ' S  o f f e r  s t a t e d  i n  t h e  b l a n k  next t 3  clause Y-?(b) t h a t  VI 
would use t \ e  government-owne4 property for  5 nont'qs. TI'S 
computed use-evaluation f a c t o r ,  $ 1 3 . 3 6 ,  based on the 5-non%h 
per iod ,  when added t o  i t s  of fe red  p r i c e  per d n i t  ~ o u I 3  'lave 
made V I  t h e  lowest pr iced o f f e r 3 r .  However, the  A m y ,  
ins tead  of applying the 5-month evalclation f ac to r  as 
required by cLause Y-7(b), appl ied  a 10-month evalgat ion 
fac tT , r ,  r e f l e c t i n g  the per iod f o r  which XI w a s  authorized to  
use the  governnent property.  The e f f e c t  of t \ i s  das t o  
double VI'S use-evalJat ion f ac to r  ( t o  a f igure  over S26), 
vrhic'q nade XI'S t o t a l  evalu3ted p r i c e  higher than EFI's. 
ERI, which proposed not t o  use government equipment and 
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t he re fo re  d i d  n o t  have a use-evaluation f a c t o r  aadea t o  i t s  
o f f e r ,  was awaraed a c o n t r a c t  based on i t s  lowest 2r iced 
evaluated o f f e r .  

k n i l e  procuring agencies have broaa a i s c r e t i o n  i n  
determining the  eva lua t ion  plan they w i l l  use,  tney do not 
have tne a i s c r e t i o n  t o  announce i n  the  s o l i c i t a t i o n  t h a t  one 
plan w i l l  be used ana then follow another i n  tne a c t u a l  
eva lua t ion .  Ar l t ec  fiotel  Group, t i - 2 1 3 7 8 8 ,  Apr .  4 ,  1 4 8 4 ,  
6 4 - 1  C.P.D. 11 3 8 1 .  Consequently, i t  i s  improper for an 
agency t o  depa r t  i n  any ma te r i a l  way from the eva lua t ion  
plan aescr ibed  i n  t he  s o l i c i t a t i o n  withoilt informing the 

. o f f e r o r s  and g i v i n g  them an opportuni ty  t o  s t r u c t g r e  t h e i r  
proposals  w i t h  t he  new eva lua t ion  scheine i n  mina. Ar l tec  
Hotel Grou?, 5 - 2 1 3 7 b 8 ,  supra .  

I t  is c l e a r  t h a t  by applying a 1u-nonth eva lua t ion  
f a c t o r  t o  iuI's o f f e r  r a t h e r  t h a n  t h e  5-month period s e t  
f o r t n  b y  hI, tne  Army ueviated from c lause  h-7 jb )  which 
s t a t e d  i n  an unambiguous manner t h a t  the  use-evaluation 
f a c t o r  woula De c a l c u l a t e a  on tne  period i n  inonths " s e t  
f o r t h  by t he  o f f e r o r . "  

T h e  Army argues t n a t  although c lause  M-7(b) appears to  
a l low c o n t r a c t o r s  t o  i n s e r t  f o r  purposes of eva lua t ion  
v i r c u a i l y  any productLon per iod ,  c l ause  N-7(  e )  i nd ica t e s  
t h a t  eva luar lon  w i l l  oe oasea on t ne  per ioa foc which 
r e n t - f r e e  use of the government property i s  requested.  he 
d o  not  ayree .  Clause M-7(e) is appl iea  i n  s i t u a t i o n s  where 
che q~vernlnent  property is t o  be usea i n  more than one con- 
t r a c t  ana t n e r e f o r e  tne use-evaldatlon f a c t o r  n u s t  36 Dasea 
on a p ro ra t ea  c a l c u l a t i o n .  N I  a rgues ,  and  we acjree, t n a t  
c lause  ,vi-7(e)  i n  no way app l i e s  t o  tne ~ n s t a n c  s i t u a t i o n  
oeca$Jse tne  equipment t h a t  N I  s iannea to use was not being 
usea t o  periochti o t n e r  c o n t r a c t s .  

The A r m y  contends t n a t  10  inonths were dsed foc evalua- 
t i o n  purposes because i t  i s  "s tandard  i)ractLce" t o  use the 
p r i o a  requested ana au tno r i zea .  h I  s t a t e s ,  however, t n a t  
i t  douots t h a t  any such "s tandard  p r a c t i c e "  e x i s t s ,  and t n a t  
even i f  i t  d i d ,  i t  cannot ove r r ide  tne ex2ress eva lda t ion  
c r i t e r i o n  s e t  f o r t h  i n  c l ause  M-7(b) of the s o l i c i t a t i o n .  
We agree t n d t  i f  s u c h  a " s t anaa ra  p r a c t i c e "  aoes e x i s t ,  i t  
is a n  improper 2 r a c t i c e  wnicn shoula not oe continued. I f  
tne Army has  goLng t o  c a l c u i a t e  tne use 2'JdlJation based on 
the per iod t h a t  groper ty  use was au tnor ized ,  tne  s o l i c i t a -  
t i on  snou la  nave containea a c lause  s t a t i n g  t n a t ,  r a t n e r  
tnan s t a t i n g  t n a t  use-evaluat ion w i l l  be 3asea on the ger ioa - 
o t  time " s e t  forth by t he  o f f e r o r . "  See, e . g . ,  51 Comp. 
Gen. 4 6 7  ( 1 9 7 2 )  (use-evdlua t ion  c l a u s z  i n  kr;i.!y s o l i c i t a t i o n  
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s t a t e d  t h a t  fo r  eva lua t ion  purposes o n l y ,  t he  proposea 
production per ioa s h a l l  be considered t o  be 4 months.) 

The A r m y  a r g u e s  t h a t  s i n c e  N I  was authorized the use of 
progerty f o c  16  months and because :\I coula take dp t o  
1 2  months t o  a e l r v e r  the  warheads (ti1 a i d  not propose an 
a l t e r n d t e  de l ive ry  s c n e d u l e ) ,  i t  would oe un fa i r  t o  o tne r  
o f f e r o r s  t o  permit SI'S i ncons i s t en t  p o s i t i o n s  on the  use of 
governinent 2roperty t o  now De in t e rp re t ed  most favorable  t o  
N I .  d t h o u g h  N I  i s  not bound t o  a 5-month production 
perioa, h1 s t a t e s  t h a t  i t a  plannea production per ioa is  
5 montns. based on the  terms of  tne  s o l i c i t a t i o n ,  the Army 
cannoc iqnore tne  f a c t  t h a t  N I  h a s  proposed to  u s e  the 
government property on a r e n t - f r e e  b a s i s  f o r  o n l y  5 months. 
 oreov over, i f  the s o l i c i t a t i o n  woula nave s t a t e d  t h a t  the  
use-?valuat ion would be oased on the period t h a t  government 
propert?. u s e  i s  au thor ized ,  NI woula have been on no t i ce  of 
t h a t  f a c t  and could have then requestea t h a t  the  authorized 
s e r i o a  oe shortened t o  j months. I n  a a d i t i o n ,  we view the 
f a c t  t n a t  h I  could take u p  t o  1 2  months to a e l i v e r  the 
warheaas t o  be i r r e l e v a n t  Decause the  de l ive ry  period is not 
d i r e c t l y  r e l a t e a  t o  the  amount of t i n e  t n a t  NI may use the  
governlnent property on a r e n t - f r e e  b a s i s .  

T h e  p r o t e s t  i s  sus t a ined .  

Ne recortmena t h a t  the  Army consider  tne f e a s i b i l i t y  o r  
terminat  i n j  E 2 1  ' s c o n t r a c t  f o r  warrieads fo r  the convenience 
of tne  yovernlnent ana awaraincj the c o n t r a c t  t o  Si ( reuucing 
t4I's auchorized r e n t - f r e e  ilse of app l i cao le  governmenL 
property t o  3 months) i f  P i 1  i s  otnerciise e i i g ~ o l e  f o r  award. 

Since t h i s  dec i s ion  conta ins  a recoininendation t h a t  cot -  
r e c t i v e  a c t i o n  be taken,  we a r e  furn isn ing  copies  t o  the 
Ssnate CorniiLittees on Governmental A f f a i r s  ana Ap2ropriations 
and the house Committees on Appropriations and Government 
Operdtions i n  accordance w i t h  s e c t i o n  236 of tne  Leg i s l a t ive  
Heorganization Act of 1 9 7 0 ,  31 U . S . C .  5 7 2 0  ( 1 9 b 2 ) ,  wnich 
r equ i r e s  the  S u D r n i s s L o n  of wricten statements oy  the  agency 
w i t h  respec t  t o  our recommendation. 
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